[bookmark: OLE_LINK1]Report writing guide – Resource Consents Unit


This guide follows the same structure as the combined s95/s104 land use consent report template P-400a, but the guidance itself is transferrable to other reports.

For more detail refer also to:
· Training Session 2 & Training Session 3 – Assessing resource consent applications and assessment of effects 
· Training Session 5 – s95 and s194 Assessments and Recommendations.

General guidance

· The templates are only a guide. Edit the content to suit the application
· Keep the wording as brief as possible while still covering the relevant matters
· The level of detail in a report should relate to the complexity of the application and the level of risk – if the application is simple, keep the report simple. If there is known interest or concern about the proposal more detail is generally needed. (s18A requires us to use timely, efficient, consistent, and cost-effective processes that are proportionate to the functions being performed, and s36 requires our charges to be actual and reasonable)
· The purpose of the report is to record the decision, so ask yourself - do you need it and what is it adding to the assessment? e.g. do you need a detailed description of the application (a house is a house), or a description of the zone if the application is for a recession plane intrusion
· Don’t sweat the small stuff – if it’s not a big issue you should be able to deal with it in a couple of sentences.
· Refer to the application and adopt parts where possible, adding additional comments where necessary. (s42A specifically states that an officer’s report need not repeat information in an application, and instead may adopt all or part of the information)
· Keep the language simple and concise (tone of voice) - avoid using overly formal or officious language where possible, so the report is easy to follow for both the decision-maker and the applicant
· Bullet points are good, e.g. I consider that the adverse effects on the environment will be minor for the following reasons: [bullet point list of reasons]
· Snips are also good for excerpts from the Plan or application - but only where necessary
· The report outlines your own assessment and conclusions , so make this clear, e.g. I consider that … ; In my opinion …
· There is no legislative requirement to write a report, however s113 requires decisions to be in writing and include reasons for the decision. As with s42A, s113 provides for decisions not to repeat information in the application, enabling the applicant’s AEE and any s42 report to be cross-referenced or adopted. At CCC our report becomes the decision when signed, so serves both purposes.
· If the applicant has requested public or limited notification, a notification report is still required because the application must still be evaluated against the public notification steps in s95A and the limited notification steps in s95B.
· Avoid interruptions when writing reports – it’s okay to turn off or ignore email notifications, put on your head-phones to signal ‘I’m busy’, block-out time in your calendar, or find a break-out room or arrange to work from home if needed.



	
Resource Management Act 1991

	[image: CCC logo Black&White]

	
Report / Decision on a Resource Consent Application
(Sections 95A, 95B and 104 / 104A / 104B / 104C)  Template P-400a




Application Number:	RMA/+
Applicant:	+
Site address: 	+
Legal Description:	Lot and DP number. 
	If the site is part of a uncompleted subdivision, record the legal description for the existing wider property and provide further details in the report. 
	If there are associated works on legal road (e.g. earthworks within 5m of street trees, include this here, e.g. “Legal road adjacent to legal description”
Zoning: 	+ 
Overlays and map notations:	+
Activity Status: 	+

Application: 	Brief description of the activity proposed, not including non-compliances

When to use this report template
· For combined s95 and s104 decisions where you are not recommending public or limited notification, and non-notification is clear cut. If there is any doubt or you are recommending notification, use the separate s95 report template P-401, which breaks the assessment down into more detail based on the tests in sections 95A and 95B.
· Only for applications lodged on or after the RMA amendments referred to in the note on page 1 of the template. If an application was lodged prior to then it must be assessed against the RMA provisions in force at the time of lodgement, so the report will need to be tailored to those (notification sections in particular).
· If there is a relevant Plan Change, use P-400b with additional wording instead.

Proposed activity

Briefly outline the activity for which consent is sought, cross-referencing and/or adopting the applicant’s description regarding the detail. Use bullet points where possible, e.g. 

The proposal is described on page +/in paragraph + of the application. The key aspects are:
· +

Only insert snipped plans if they help with understanding the proposal, as the decision-maker needs to review the application documents and plans anyway.  

If there is any relevant background to the application note this here, or under a separate heading if lengthy.
If the application has evolved after lodgement (e.g. significant amendments) cover this off briefly.

Delete or retain the standard wording noting whether the application is a fast-track application under s87AAC, i.e. a controlled activity under the District Plan (but not under an NES). 

Description of site and existing environment

Adopt the applicant’s description where possible, noting any additional matters as necessary. If you’ve undertaken a site visit state this. 

In some cases it is helpful to include an aerial photo of the site and surrounding properties to save the decision-maker going into Smartmap. If the application breaches a density rule, widen the extent of the aerial to show site sizes/infill/multi-unit within the locality. Only include an aerial if it adds value though, e.g. there is no need where an application is for a minor site coverage exceedance or recession plane intrusion with neighbour’s written approval. Likewise, only include photos of the site and locality if they add value. 

Existing environment is the ‘receiving’ environment for the assessment of effects, and includes:
· Existing lawfully established structures and activities on the application site and surrounding properties/locality (including those with existing use rights)
· Activities that could be established on surrounding properties as a permitted activity
· Unimplemented consents (for the site or other properties) where it appears likely that they would be given effect to (i.e. not an artificial receiving environment).

Activity status

This section outlines the planning framework for the application by listing the rules under which consent is required, any associated matters of control or discretion, any notification clause precluding public or limited notification, and the overall activity status. It includes the District Plan provisions and any relevant NES regulations. Add the City Plan if the application involves coastal hazards as those rules are still applicable.

Christchurch District Plan

Only include a description of the zone if it will assist the decision-maker to understand the context of the site and application. It’s unnecessary for straightforward applications, e.g. residential dwelling bulk and location infringements.

Use the table format to list all the rules triggered by the application. Specify clearly what the rule requires and why the application does not comply, including the extent of infringement where relevant e.g. the proposed dwelling breaches the 1.8 metre internal boundary setback from the northern boundary by 0.5m. If there are multiple rules with different activity status, the overall activity status under the District Plan will be the most restrictive (refer also to the bundling guidance below).

	Activity status rule
	Standard not met
	Reason
	Matters of control or discretion 
	Notification clause

	Activity status rule

	Rule infringed (if relevant)

	Extent of infringement – permitted vs proposed, or reason RC required
	Rule # and matters of control or discretion if applicable, or N/A
	No clause, or specify the details



In some cases it is also helpful to note other provisions that you have checked and confirmed compliance with, or that aren’t applicable to the proposal, e.g. overlays, rule exemptions, anything ambiguous or critical to the proposal.

If there is a relevant Plan Change this should be covered here, as outlined in template P-400b. Explain the status of the Plan Change, e.g. whether submissions or further submissions have closed, whether any submissions are in support or opposition, appeal period open/closed, whether any rules are treated as operative pursuant to section 86F (including why and since what date), and any provisions with immediate legal effect pursuant to section 86B(3). Any rules triggered should be listed in a separate table. 

Key points to be aware of:
· Objectives and policies have legal effect from the date the PC was notified.
· A rule has legal effect under s86B once the decision on submissions has been notified (but is not yet given full weight if the appeal period is still open or appeals have been lodged).
· A rule is beyond challenge and must be treated as operative under s86F if there were no submissions in opposition, or the decision on submissions has been notified and the appeal period has passed with no appeals lodged. 
· Plan Changes are not fully operative until a public notice is issued. At that time they become part of the District Plan and any superseded rules/provisions no longer exist. 
· If an application was lodged prior to the PC, the activity status will remain as it was at lodgement (s88A). The report needs to identify and assess the rules triggered but explain that they don’t affect the activity status. 
 
National Environmental Standard for Assessing and Managing Contaminants in Soil to Protect Human Health (NES) 

List any regulations in a NES that trigger the need for resource consent. If the land is HAIL but the application doesn’t trigger the NESSC regulations, state this, otherwise delete the whole NES section if the NES doesn’t apply. If the site is part of an uncompleted subdivision check the NES status of the subdivision, as though the subdivision may have approved remediation works, they may not yet have been completed.

	Activity status regulation
	Regulation not met
	Reason
	Matters of control or discretion
	Notification clause

	
	
	
	
	



Overall activity status 

If consent is required under both the District Plan and NES, specify the overall activity status - this will be the most restrictive activity status under the relevant DP and NES provisions. Otherwise delete this section. 

Bundled or unbundled
Where more than one activity is involved and they are inextricably linked, the general rule is that they should be bundled and the most restrictive activity classification applied to the overall proposal. This enables the effects of the proposal as a whole to be assessed, rather than being artificially split into pieces. 

However, applicants are entitled to apply for separate consents and they can be unbundled where[footnoteRef:1]:  [1:  Legal opinion LO 25/2019 referencing Lake Edge Holdings Ltd v Taupo DC EnvC A053/0 and South Park Corp Ltd v Auckland CC [2001] NZRMA 350  (EnvC)] 

1. One of the activities is controlled or restricted discretionary; and
2. The scope of control/discretion in respect of one of the required consents is relatively restricted or confined, rather than covering a broad range of factors; and 
3. The effects of exercising the two consents are distinct and would not overlap or have consequential flow-on effects on matters to be considered for the application.

If unbundling the proposal into separate activities (e.g. a controlled activity and a non-complying activity), explain why unbundling is appropriate in that case. If unbundled, separate s95 assessments will be required for each unbundled activity. This can affect the application of rules that preclude or require notification. 

The decision to unbundle requires a case by case assessment and should be discussed with a senior or legal services.

Written approvals

List all written approvals the applicant has submitted, including any extras that may not necessarily be identified as affected. 

State that any effects on those persons must be disregarded (as per s95D(e) and s104(3)(a)(ii). If notification is precluded, s95D(e) is not relevant, so delete reference to it. 

In some cases it can be helpful to identify on the aerial photo the properties from which approval has been obtained. Keep it simple and quick though – there is no need for fancy icons or colours. There is also no need for this if there is only one property affected, or if it’s very clear where the written approvals have come from. 

	Name(s)
	Property address
	Location 
	Owner / Occupier

	Jo Bloggs
	53 Hereford Street
	Adjacent property to the east
	Both



NOTIFICATION ASSESSMENT

Adverse effects on the environment and affected persons [Sections 95A, 95B, 95E(3) and 95D]

If notification is precluded by a rule in the Plan or because the application is a controlled activity, delete this entire section and assess effects under the s104 heading instead, replacing references to s95A-E with the s104 equivalents. 

Context for assessment 

Set the context, or planning framework, for assessing the effects so it’s clear what must / can be considered. 
If the application is controlled or restricted discretionary, you can only take into account the matters of control or discretion specified in the Plan. If discretionary or non-complying, all effects must be considered. 

Objectives and policies 
These set the context for assessing effects so regard must be had to them[footnoteRef:2] , but they don’t need to be outlined in this section of the report if the application is straightforward, e.g. a new dwelling with bulk and location non-compliances. If you do reference them here, keep it brief and summarise the thrust of the objectives and policies that you have had regard to in setting the context for your effects assessment. [2:  Tasti Products Limited v Auckland Council [2016] NZHC 1673] 


Permitted baseline - s95D(b), s95E(2)(a) and s104(2)
This involves establishing what non-fanciful activities could occur as a permitted activity on the site (if any), in order to compare the adverse effects of what is actually proposed with the effects that could be created as of right. Only discuss if it adds value to the assessment. It can either be built into your effects assessment or discussed under its own heading.

· Any activity used for the permitted baseline must be non-fanciful and entirely permitted under the Plan or NES. 
· If you are disregarding the permitted baseline explain why. 
· Discuss what could be established on the site as a permitted activity under the Plan or a NES.  
· Only mention activities which provide a useful and appropriate comparison – for example, if the proposal is for a residential unit in a residential zone, the permitted baseline should also relate to residential activities. If the proposal is for a café in a residential zone the effects should not be compared with permitted community facilities because the Plan includes special exemptions for these in recognition of their benefits to the local community. 
· Rules that have legal effect but are not yet treated as operative cannot be used for permitted baseline purposes.
· Activities with existing use rights do not form part of the permitted baseline as they are not a permitted activity under the Plan. Instead they form part of the existing environment against which the effects must be assessed.



Assessment of effects

Environment
The 'environment' upon which effects should be assessed is the existing and reasonably foreseeable future environment. This includes the likelihood of a change to the environment based upon activities that could be carried out as of right or with respect to resource consents that have been granted (where it is likely they will be given effect to). 

The Court of Appeal in Queenstown Lakes DC v Hawthorn Estate Ltd (2006) 12 ELRNZ 299; [2006] NZRMA 424 (CA), considered that the “environment” embraces the future state of the environment as it might be modified by the utilisation of rights to carry out a permitted activity under a district plan. It also includes the environment as it might be modified by the implementation of resource consents which have been granted at the time a particular application is considered, where it appears that those resource consents will be implemented. The environment does not include the effects of resource consents that might be made in the future.

So if you have an application where the neighbouring site, for example, may have potential for redevelopment as a permitted activity under the Plan (for example, is a higher density zone with a single house), please ensure your effects assessment covers this, particularly in situations where you need to go into detail to discuss effects such as shading etc.   You may only need a couple of sentences for straightforward breaches, whereas more detail will be required for more complex sites/applications/extensive breaches.

Statutory requirements
Only adverse effects are relevant in the s95 notification assessment. 

There is a need to distinguish between effects on the environment vs effects on persons, as the RMA separates them into different sections and specifies what is included or excluded. A key difference is that:
· s95A adverse effects on the environment excludes effects on the owners and occupiers of the application site and adjacent properties; whereas
· s95E affected persons includes everyone.

Adverse effects on the environment must be minor or less than minor to avoid public notification, and less than minor in order for a person not to be an affected person. Minor is defined in the Oxford Dictionary as “lesser or comparatively small in size or importance”.

To avoid repetition it makes practical sense to discuss the effects on the environment and on persons together, given that effects on the environment are frequently also effects on people. People and communities are included within the definition of “environment”. 

When deciding whether adverse effects on the environment will be or are likely to be more than minor under s95D you:
· Must disregard effects on the site and adjacent properties
· Must disregard effects on persons who have given written approval.
· Must disregard trade competition and associated effects 
· May disregard the permitted baseline
· Cannot take conditions into account unless inherent in application or volunteered by applicant. 
· Cannot consider positive effects
· Must have sufficient information to determine effects.

When determining whether there are any affected persons under s95E:
· Must consider all persons, including the owners and occupiers of adjacent properties and the application site.  
· If the application is a boundary activity only the owners of properties with an infringed boundary can be considered affected.
· A person is affected if the adverse effects on them are minor or more than minor, but not less than minor and they have not given their written approval
· For controlled and restricted discretionary activities, you must disregard effects outside the matters specified in the plan or NES
· May disregard the permitted baseline
· Persons who have given written approval are not classified as affected persons - s95E(3)(a)
· Must have regard to relevant statutory acknowledgements
· Persons are not affected if the Council is satisfied that it is unreasonable in the circumstances for the applicant to seek their written approval.

Ensure that you refer to affected persons, not affected parties, as per the terminology in the RMA.

For simple applications with written approval from all affected properties (e.g. bulk and location infringements), there is no need to spend time discussing the effects or assessment matters.  It is sufficient to explain that written approval has been obtained so any effects on those persons must be disregarded, and there won’t be any effects on the wider environment. 

For less straightforward applications use the matters of control or discretion to guide your assessment and make sure you comment briefly on all relevant matters, either individually or collectively where possible. Bullet points are good.  For discretionary and non-complying activities it can still be helpful to discuss these but you need to clearly state that they provide a guide to assessment only. 

Identify and discuss the relevant effects, and reach a conclusion about the scale of each effect, or grouping of effects.  Concentrate on the effects of more significance. If there are some effects that are of little consequence, state this, and go into more detail on those that really matter. Don’t spend time discussing effects on people who have given written approval because those effects can’t be taken into account. 

Refer to the matters of discretion – don’t list – summarise as required.

As well as identifying who is affected, it is sometimes useful to explain why you don’t consider anyone else to be affected, e.g. where the identification of affected persons is not clear-cut, or where there is known interest in the application and/or the decision is likely to be scrutinised. 

Adopting applicant’s assessment
You can adopt sections either in their entirety, or specific components, e.g.
· Entirety: “I consider the AEE prepared by the applicant (at section x of the application) to provide an accurate assessment of the likely and potential effects of the proposal as they relate to xxx (e.g. shading, privacy, traffic etc.). This assessment has therefore been adopted and should be read in conjunction with this report.”
· In part: “I consider the AEE prepared by the applicant (at section x of the application) to provide an accurate assessment of the likely and potential effects of the proposal as they relate to xxx (e.g. shading, privacy, traffic etc.). This assessment has therefore been adopted and should be read in conjunction with this report, with the exception of the following matters, which I comment on as follows:”
· Additional matters: “I adopt the applicant’s description and note the following additional points:”
· “The applicant has stated/concluded +. I concur with this assessment/conclusion”

Cumulative effects
Address cumulative effects where relevant. A cumulative effect is the combined effect of the proposed activity plus other existing activities. Comment on whether the cumulative effects have reached the threshold where they will be more than minor i.e. would granting consent be the straw that breaks the camel’s back in relation to the scale of effects. 

Specialist input
Briefly note the conclusions of specialists / technical experts and add further comments of your own where necessary. Don’t just cut and paste large parts of their email/memo into your report, or spend a lot of time paraphrasing or summarising their comments. It is sufficient to state that you accept or have relied on their advice and recommendations on the matter, then draw your own conclusion on the effects having taken into account the specialist’s input. Any discussion should be focussed on where you don’t accept specialist advice. 

Prior to inclusion in your report, it is important to carefully review the advice to ensure that it deals only with relevant matters, in an appropriate way.  Be mindful of your limitations and expertise when discussing specialist comments, and avoid saying that you “agree” with the specialist’s advice. 
E.g. “+ effects have been assessed by the Council’s [title], [name], whose comments should be read in conjunction with this report. I accept his/her assessment and recommendations and consider that any +  effects arising from the proposed +  will be acceptable.”

Relevance of conditions
When discussing potential conditions, note their status and why they are able to be taken into account:  
· Conditions specifically volunteered in an application or which are inherent in the application are part of the application/proposal so can be taken into account when assessing effects under both s95 and s104.
· Draft conditions that have been reviewed by and agreed to by the applicant are deemed to form part of the application and as such can be taken into account.
· Conditions you are recommending, but that the applicant has not proposed or agreed to, can only be taken into account in the s104 effects assessment. 
The assessment cannot take into account any existing unlawful activities, or presume non-compliance with conditions or plan rules. 

Limited notification clauses 
There are a number of clauses in the District Plan requiring limited notification, e.g. to CIAL or NZTA. These clauses override s95B, i.e. CIAL etc must be considered an affected party regardless of what you assess the effects of the proposal on them to be, if the rule states this (as per legal advice). These clauses are ultra vires, as the RMA does not empower councils to include such rule in District Plans. The District Plan Team is looking at a potential plan change to rectify this, but in the meantime the clauses must be administered as written. 

Unreasonable to obtain written approval
If you consider it unreasonable to obtain the written approvals, explain why, including the extent of efforts made by the applicant.  Case law has indicated that there are very few justifiable reasons why it is unreasonable to obtain written approval (given the availability of the internet, etc for contacting people overseas).  If you think there may be valid grounds to determine “unreasonableness”, this should be discussed with your Team Leader at an early stage in the processing of the application.

Conclusions

Finish with an overall conclusion on the scale of adverse effects on the wider environment, and whether there are any affected persons. If the effects are localised and relate only to the immediately adjoining/neighbouring properties, there will typically be no/negligible effects on the wider environment. 

Take care with ‘scale of effects’ terminology as the tests are different for effects on the environment vs affected persons. More than minor adverse effects on the environment requires public notification, whereas a person is affected if the effects on them are minor or more than minor. 

Notification tests and recommendation [Sections 95A and 95B]

This section sets out the steps in sections 95A and 95B that must be followed to determine whether public notification or limited notification is required. They include criteria for mandatory notification, as well as some preclusions to notification. Both sections require notification if there are special circumstances that warrant it, despite any preclusions. 

Use your conclusions in the preceding assessments of adverse effects on the environment and affected persons to answer the questions/tests in the s95A and s95B tables. If there is a possibility that special circumstances might apply, discuss this below the tables.  

Some answers are pre-populated based on the types of applications the template will likely be used for, so amend where necessary.

If the outcome is that an application must be publicly notified, there is no need to consider s95B so delete that section of the report. If an application does not require public notification you then need to go on to consider the tests in s95B to determine whether limited notification is required. 

Note: If notification is likely or a possibility (e.g. the effects on the environment are likely to be more than minor, or not all affected persons have given written approval), use the separate s95 notification report template P-401, which breaks down the assessment in more detail according to the individual tests in sections 95A and 95B.

	PUBLIC NOTIFICATION TESTS – Section 95A

	Step 1: Mandatory notification – section 95A(3)

	· Has the applicant requested that the application be publicly notified?
	No

	· Is public notification required under s95C (following a request for further information or commissioning of report)?
	No

	· Is the application made jointly with an application to exchange reserve land?
	No

	Step 2: If not required by Step 1, notification is precluded if any of these apply – section 95A(5)

	· Does a rule, NES, infrastructure design standard or environmental performance standard preclude public notification for all aspects of the application?
	Yes/No

	· Is the application a controlled activity?
	Yes/No

	· Is the application a boundary activity (other than a controlled activity)?
	Yes/No

	Step 3: Notification required in certain circumstances if not precluded by Step 2 – section 95A(8) If the answer to anything in Step 2 is Yes, answer N/A to the following two questions as they are no longer applicable.

	· Does a rule or NES require public notification?
	No

	· Will the activity have, or is it likely to have, adverse effects on the environment that are more than minor (discussed above)?
	No

	Step 4: Relevant to all applications that don’t already require notification – section 95A(9)

	· Do special circumstances exist that warrant the application being publicly notified?
	No



Add any comments on the above tests that have not already been covered. 

Special circumstances have been defined by the Court of Appeal as those that are unusual or exceptional but may be less than extraordinary or unique[footnoteRef:3]. If the District Plan specifically envisages what is proposed it cannot be described as being out of the ordinary and giving rise to special circumstances[footnoteRef:4]. If you think special circumstances might exist, consider whether notification would be likely to produce additional information to better inform the substantive decision. Generally, if there is a need to address whether or not special circumstances exist, a separate notification report should be written using template P-401. Discuss with TL/Manager/Legal Services. [3:  Peninsula Watchdog Group (Inc) v Minister of Energy [1996] 2 NZLR 529]  [4:  Bayley v Manukau CC [1998] NZRMA 396] 


Conclude whether the application must or must not be publicly notified under s95A.

	LIMITED NOTIFICATION TESTS – Section 95B

	Step 1: Certain affected groups/persons must be notified – sections 95B(2) and (3)

	· Are there any affected protected customary rights groups or customary marine title groups?
	No

	· If the activity will be on, adjacent to, or might affect land subject to a statutory acknowledgement - is there an affected person in this regard? 
	Yes/No

	Step 2: If not required by Step 1, notification is precluded if any of the following apply – section 95B(6)

	· Does a rule, NES, infrastructure design standard or environmental performance standard preclude limited notification for all aspects of the application?
	Yes/No

	· Is this a land use consent application for a controlled activity?
	Yes/No

	Step 3: Notification of other persons if not precluded by Step 2 – sections 95B(7) and (8) If the answer to either of the questions in Step 2 is Yes, answer N/A here as it is no longer applicable

	· Are there any affected persons under s95E, i.e. persons on whom the effects are minor or more than minor, and who have not given written approval (discussed above)?
	No

	Step 4: Relevant to all applications – section 95B(10)

	· Do special circumstances exist that warrant notification to any other persons not identified above?
	No



Assess whether there are any affected persons in relation to the application if the activity will be within, adjacent to or might affect a statutory acknowledgement, being Waiwera (Lake Forsyth) and the Coastal Marine Area.

A protected customary rights group is affected if the activity may have adverse effects on a protected customary right carried out under Part 3 of the Marine and Coastal Area (Takutai Moana) Act 2011 and the group has not given written approval for the activity.

Section 3 of the Ngāi Tahu Claims Settlement (Resource Management Consent Notification) Regulations 1999 requires that Council must forward to Te Rūnanga o Ngāi Tahu a summary of every resource consent application for activities within, adjacent to, or impacting directly on a statutory area. Pursuant to section 208 of the Ngāi Tahu Claims Settlement Act 1998 Council must have regard to the statutory acknowledgement relating to a statutory area in forming an opinion in accordance with sections 93 to 94C (now sections 95B(3) to 95E) of the RMA as to whether Te Rūnanga o Ngāi Tahu is a person who may be adversely affected by the granting of a resource consent for such activities. 

Discuss any potential special circumstances, as above.

Conclude whether the application must or must not be limited notified under s95B.

Notification recommendation and decision

Delegated officer or commissioner signs the report and can add any additional notes from the decision-maker’s perspective.

SECTION 104 ASSESSMENT

Actual and potential effects on the environment [Section 104(1)(a)]

Unlike the s95 assessment, s104(1)(a) requires that regard be had to any actual and potential effects of the activity on the environment. This includes positive effects, if there are any. 

Discuss any positive effects. 

If you’re recommending any conditions to avoid, remedy or mitigate effects these should be noted, and an explanation included regarding why they are necessary (s108AA(1)(b)(i)). 

Reach an overall conclusion on effects (including adverse and positive) and whether they will be acceptable in the context of the planning framework. If there is reliance on conditions for the adverse effects to be acceptable, state this. 

Be careful with effects terminology so there is no inconsistency with your s95A/s95B conclusions. 

If there was no assessment of effects under s95, i.e. because all applicable rules have non-notification clauses, carry out a full effects assessment here instead. 

Relevant objectives, policies, rules and other provisions of the Plan [Section 104(1)(b)(vi)]

Identify and discuss the relevant objectives and policies. Reach a conclusion on whether the application is consistent, inconsistent, or contrary to them in an overall sense.  Adopt the applicant’s assessment where possible.

For straightforward bulk and location applications keep this section very brief.

As a general rule, don’t quote a lot of objectives and policies in full – paraphrase them and only include those that are relevant. Include those that support and do not support the proposal – don’t cherry pick those you think should prevail when there is balancing to be done. 

If there is a relevant Plan Change, address weighting as part of your discussion if there is a disconnect between the provisions of the DP and the PC. In general, the PC should be given little weight if there are a lot of submissions in opposition, more weight if submissions are all in support, and significant weight once decision is released and the appeal period is still open.

The Environment Court has stated in several decisions[footnoteRef:5] that the strategic direction objectives in Chapter 3 of the Plan were not intended to be applied directly to applications on a case by case basis – rather, they are given effect to by the objectives and policies in the remainder of the Plan. They may however be useful “for guidance on the implementation and administration” of objectives and policies in the balance of the plan, where there is good reason to consider that the objectives and policies do not give effect to or implement particular strategic direction objectives[footnoteRef:6].  [5:  Most recently in Rogers v CCC, RMA/2017/1590]  [6:  Legal advice from Cedric Carranceja dated 1 October 2019 – TRIM 19/1315505] 


In relation to coastal hazards, objective 3.3.6(a) Natural hazards is relevant as it is the overarching objective for Chapter 5 (e.g. commissioner decision on RMA/2019/622). 

If the application requires consent under more than one Plan (e.g. it is subject to the coastal hazard provisions of the City Plan), or Plan change, discuss the weighting to be given to each plan. 

Relevant provisions of a National Environmental Standard, National Policy Statement, Regional Plan, Regional Policy Statement or Coastal Policy Statement [Section 104(1)(b)]

The District Plan currently gives effect to the higher order documents for everything other than coastal hazards, so those documents don’t need to be specifically addressed for the majority of applications. 

NES - Discuss any relevant provisions of a NES, or if you’ve already discussed this earlier in the report just refer back to that.

Regional Plans and Regional Policy Statement - in most cases no specific discussion on these will be required as they are given effect to by the District Plan. However it may be relevant to consider the RPS provisions where the District Plan has incomplete coverage of, or does not give effect to, the RPS, or the weighting to be attributed to the provisions of the District Plan is not straightforward[footnoteRef:7].  [7:  Legal advice, as above] 


NPS and CPS – discuss any relevant statutory documents that are not reflected in the District Plan, i.e. those that came into effect after the plan became operative. 
The Coastal Policy Statement 2010 will be relevant to applications involving coastal hazards. 
The NPS on Urban Development Capacity (and eventually the proposed NPS on Urban Development and NPS on Highly Productive Land) will be relevant to large scale subdivision, residential and business development applications. It may also be relevant to out of zone activities, particularly where they are large scale and may displace existing development capacity. Refer especially to Policies PA3 and PA4. The NPS Urban Development - Auckland Council Guidance Note provides guidance on the applicability of the NPS prior to incorporation into their Unitary Plan, and the relevance of individual policies to resource consent decision-making. 

Other relevant matters [Section 104(1)(c)] and other sections

Discuss if relevant, e.g. precedent effects and plan integrity; non-statutory documents such as the Urban Development Strategy, Central City Parking Plan 2015, suburban master plans; any interests on the title that may affect the activity. Note however that case law has determined that limited weight can be given to such documents in your overall assessment. Delete this section if there are no other relevant matters. 

Recovery or Regeneration Plans 
Section 60 of the Greater Christchurch Regeneration Act 2016 has expired so there is no need to routinely have regard to Recovery Plans and Regeneration Plans and ensure decisions are not inconsistent, however these plans still exist and have not been revoked so may still be a relevant “other matter” to consider in some cases. 

Consider whether any of the plans are relevant to the application. If so, note the outcomes sought, consider whether there is potential for the activity to impact on the successful implementation of the plan. The legislative  history and objectives of the GCRA and OICs might also be relevant in some circumstances.

The Land Use Recovery Plan (LURP) and Christchurch Central Recovery Plan have been given effect to in the District Plan. The Ōtākaro Avon River Corridor Regeneration Plan may be relevant to activities on nearby sites. Other plans are the Lyttelton Port Recovery Plan and Cranford Basin Regeneration Plan.

Precedent effects and plan integrity 
Precedent and the effect of granting consent upon the integrity of the District Plan are not mandatory considerations but can be relevant matters to have regard to for discretionary and non-complying activities, especially where they are contrary to the objectives and policies of the District Plan.

If that is the case, discuss whether there are any unique or unusual characteristics or features that would distinguish the application or site from the generality of other future applications, e.g.

If an application is contrary to the objectives and policies, there is potential for issues of precedent or plan integrity to arise. However in my opinion there are a number of sufficiently unique characteristics of this site and proposal which would distinguish it from other applications for … activities seeking to locate in the … zone.  These include: [bullet points]
Given these factors, I consider that granting consent to this application is unlikely to give rise to any significant precedent effect which would challenge the integrity of the District Plan.

If not, explain how a precedent effect might arise and whether it would be of concern. If you conclude that a precedent may be set, discuss what the effect of that would be, i.e. if consent were granted to other similar applications would they be limited in number or would there be a proliferation, and what would the cumulative effect of that be? Would it undermine the integrity of the District Plan?

In most cases precedent and Plan integrity will not be relevant, so there is no need to routinely include this section.  Applications involving density issues or activity-based non-compliance (e.g. out-of-zone activities such as non-residential activities in residential zones) do have the potential to give rise to a precedent effect. If in doubt as to whether to include, discuss with a Senior Planner/Team Leader.

Adequacy of information- s104(6) and (7)
Not a standard section in the report templates, but there is the ability to decline an application for a resource consent on the grounds that it has inadequate information to determine the application. This would also be relevant when assessing effects, as there is likely to be insufficient information to reach a conclusion about the scale or acceptability of effects. Note – for an application to be declined under this section, an application is first likely have been publicly notified under s95C due to a lack of response to an RFI, or under s95A if the Council could not be satisfied that the effects would be minor.

Compliance history 

s104(2EA) enables Council can have regard to previous or current abatement notices, enforcement orders, infringement notices, or convictions received by the applicant (within the past 7 years if a person, otherwise no time limit), and s104(6A) enables an application to be declined if the applicant has a record of significant non-compliance that is ongoing or repeated, and has been the subject of an enforcement order or conviction under the RMA. s108(2)(da) enables conditions to be imposed to mitigate risk of non-compliance by the applicant, having regard to the other sections.

Part 2 of the Resource Management Act [Section 104(1)]

Part 2 (sections 5 to 8) sets out the purpose and principles of the RMA. Case law[footnoteRef:8] has established that Part 2 is given effect to by hierarchy of planning documents, including District Plans. If a Plan has been competently prepared in a manner that appropriately reflects Part 2, and is not incomplete or uncertain in relation to an application, it is not necessary to specifically address and make an overall judgement about Part 2 when determining a resource consent application.  [8:  R J Davidson Family Trust v Marlborough District Council [2018] NZCA 316] 


As the Christchurch District Plan has been recently reviewed, via the Independent Hearings Panel plan preparation and decision-making process, it can be assumed to have been competently prepared and, as such, reflects the provisions of Part 2. 

Part 2 therefore only needs to be discussed if an application is subject to Plan provisions that did not go through the District Plan review process or are otherwise not addressed within the Plan, e.g. coastal hazard provisions, recent National Policy Statements. In those cases, the Plan has not yet given effect to all the relevant higher order documents so is incomplete in relation to such applications. 

Section 104(3)(d) notification consideration

Section 104(3)(d) states that consent must not be granted if an application should have been notified and was not. The standard wording notes that no matters have arisen in the assessment of the application which would indicate that the application ought to have been notified, which would typically be the case whenever the combined report template is used. 

This section should only be used if there is a reason to disagree with the original non-notification decision, e.g. effects are now assessed to be greater, triggering different notification test outcomes. In this case, consent must be declined. 

Non complying activity threshold tests [Section 104D(1)]  

Under Section 104D(1) consent can only be granted to a non-complying activity if the adverse effects on the environment will be minor, OR the application will not be contrary to the objectives and policies of the Plan. 

State whether this test is met, or delete the section if the application is not for a non-complying activity.
The word “contrary” means: opposed to in nature, different to or opposite.   

Section 104 Recommendation

In the recommendation, select the section of the Act that consent is being granted under:
· s104A for a controlled activity
· s104B for a discretionary or non-complying activity
· s104C for a restricted discretionary activity.

Conditions

Section 108AA sets out the requirements for conditions. They can only be imposed if at least one of the following applies:
· The applicant agrees to the condition; or
· The condition is directly connected to an adverse effect on the environment; or
· The condition is directly connected to a relevant rule or NES; or
· The condition relates to administrative matters essential for the effective implementation of the consent.

Condition 1 always requires that the development proceed in accordance with the information and plans submitted with the application. If further information or amendments have been submitted these should be referenced here as well, being specific about what they relate to. It is good practice to list the detail of the approved plans, including who they were prepared by, the date, the plan reference number and any revisions. This detail may not be necessary for straightforward applications however.

Other commonly used conditions are included in the P-425 Standard conditions document and P-425a Earthworks conditions. They should be applied only where necessary and modified to suit the consent. 

If there are a lot of conditions, use headings and structure them in chronological order.

Advice Notes 

Advice notes are used to inform the consent holder about important matters that are relevant to the project but are outside the scope of conditions. They are typically included as a courtesy, or duty of care, to ensure the applicant is made aware of them, e.g. approvals that may be required under other legislation before the consent can be used.  

Common advice notes are included in the report template. Others are included in the standard conditions document and P-425a Earthworks conditions. They should be applied only where relevant, and modified where necessary to suit the consent. 

Monitoring advice note
The monitoring advice note should only be included if there are conditions that will require monitoring by a Compliance Officer to confirm compliance (e.g. landscaping, marking out carparks, sediment control measures, etc). Include the monitoring programme administration fee plus one of the following:
· If on-site monitoring is required (e.g. to confirm the presence of sediment control measures prior to earthworks commencing) use the monitoring inspection note; or
· If the conditions provide for the consent holder to send in photographs or other documentation as evidence that the condition has been met (e.g. planting carried out) use the verification of documents note.

Monitoring fees are charged upfront with the consent processing costs and the Development Support Team refers to the advice note to find out how much to charge. If there is no advice note, no monitoring fees are charged and the application and the decision should not be sent to the Compliance Team. 

Development Contributions advice note
Applications are referred to the Development Contribution Assessors who check whether any DCs are payable under the Development Contributions Policy. They save the relevant advice note into TRIM, and it should be copied and pasted into this part of the report. 

	Section 104 Decision



Delegated officer or commissioner signature, and any additional notes from the decision-maker.
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